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) 
i 

us that no such calculation or any other effort to determine th.e 

. adeq uacy of the doub le hanger ro.1 box bearn connect ion was uA:]e r-

taken by Respondent Duncan at this or at any other tirne. toJe 

therefore find established in the record a material 'nisrepresenta-

tion of fact by one with a professional duty to disclose such 

facts, and conclude such conduct on the part of Respondent Duncan 

constitutes intentional wrongdoin,.;) and misconduct in the practice 

of engineering. 84 

(footnote 83 continued) 

pr ior to assur ing the archi tect of the structural adequacy and 
safety of the double hanger rod box beam connection, we.would 
still find Respondent Duncan guilty of gross negligence for his 
failure to perform all calculations necessary to assure the truth­
fulness of his statement as to structural adequacy. (Findings of 
Fact 114; Conclusions of Law, Section III, B., 2. b.) We fincj 
that Respondent Duncan as a competent and qualified engineer knew 
or should have known the double han/Jer rod box beam connect ion was 
subjected to forces and str,esses which required more than simply 
a web shear calculat ion in onler to determine its adequacy. His 
statement, if based solely on a web shear calculation, would 
constitute a failure to exercise reasonable care in the practice 
of engineering, Cf. AAA Excavating, Inc. v. Francis Construction, 

678 S.W.2d-a89, 893 (Mo. Springdale Gardens, 
Inc. v. Countryland Develo ment, Inc., 638 S.W.2d 813, 816 (Mo. 
App. 982), and would, under the CIrcumstances, constitute gross 
neg ligence. Because, however, Respondent Duncan fa iled to keep 
records of any such web shear calculation, contrary to his 
cornpany' s established policy and contrary to good engineering 
practice, we find that his contention that a web shear calculation 
was performed is unsupported by competent and' substantial 
evidence. . 

find that Petitioner has failed to prove its alle]ation 
tha t Res po nl1en t Duncan is gu il ty of unp['C)fess ional cond uct under 
Section 327.411(3). As noted (Conclusions of Law, Section 1, 
8.4.) the term "unprofessional conduct" has no sioJnificance in 
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___ .~ ............ ~:..J..;~ ....... _:...::._~._. ' .. 

RESPONDENT JACK D. GILLUM 

Respondent .lacK D. Gillu'll is !'3ubject to discipline tor iltOSS 

n'!~li(Jence in the practice of engineering under Section 

327.441(2)(d), RSMo 1978. We conclude that Respondent Gillu~ i~ 

"icariously liable and responsible for the acts and omission~ 

hereinbefore stated with regard to Respondent Daniel l)uncanand is 

(footnote 84 continued) 

law even to a t"easonable certainty and is confined to insta.nces of 
unprofessional conduct iefine~j either in the statute itself or by 
eules duly promulga ted by Pe ti t ioner. We fi nd wi th reg ard to 
Respondent Duncan that no statutot"y provision or t"u1e has been put 
forward by Petitioner as a basis for its alle,)ation, and we 
therefore find no ba.sis upon which to conclurte that Respondent 
Duncan is guil ty of unprofessional conduct. 

In -this same re'Jard, we have thoroughly reviewed and analyzert 
th~ recent decision of Holmes v. Missouri Dental Board, No. 36466, 
Slip op. (Mo. App. W.O. Nov. 5, 1985) and find that it does not 
change our ,analysis. Holmes dealt with Section 332.321.2(8), RSMo 
Supp. 1984, Which authorizes disci.?linary action in this state 
based upon discipline in another state, on grounds for which 
revocation or suspension is authorized under the r-1issouri Dental 
Licensure Statute. The Holmes court construed the statutory 
phrase, "grounds for which revocation or suspension is authorized 
in this state", as including the licensee's "unprofessional, 
cjisi1onorable or unethical conduct" as found by the Tennessee 
licensing authot"ity, to allow discipline in Missouri, even though 

- the ter'll!; "unprofess ional or dishonorable conduct" (as in the 
Engineer's Licensing Statute) are no longer found in the Missouri 
Dental Sta tute. The court perce ived lit tIe d i Eference between 
conduct which constituted "misconduct ••• rn"' dishonesty" in the 
practice of dentistry in Missouri (Section 332.321.2(5» and 
"unprofessional, dishonorable or unethical c0nduct" under the 
Tennessee statute--and held that" {tJ he phrases mean substanti.~lly 
the S·)fIle, a nd the y . a t"'e d i rect.~d at a range of m isbehav ior wh ich 
has been attempted to be r:eaciled by var ious !;tatutory variat ions 
~)f the tet""ll 'pr:0fe!'3sional c()nduGt' ••• "(Holmes v. Missouri 
Dental Board, No. 36466, Slip op. at 3 (Mo. App. W.O. Nov. 5, 
t9·S5) (emphasis .3.dded). The court did not .1efine the specific 
terms and held tllclt this Commission had befot"'e it sufficient 
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subject to discipline in ~he same ~anner and to the same extent as 
, 

Responcient Duncan for such disci;?.linable acts. (See Conclusions 

of Law, Section I, B.S.) By placing his professional engineering 

seal on the Hyatt structural drawings, Respondent Gillum took full 

personal and professional responsibility for all engineering 

jesign work performec.i on that project and his delegation of the 

performance of those engineering functions to Resl~ndent Duncan 

did not change his responsibility for such engineering design. 

(Findings of Fact q, 88-90: Conclusions of Law, Section II and 

Section III, A., 2.'J. and D. 4-6.) To the extent, therefore, that 

Respondent Duncan has been found to have performed acts fOl" which 

di scipl ine is aut hor i zed wi th in the scope o"f the eng ineer ing 

activities for which Respondent Gill~~ has taken responsibility 

(footnote 84 continued) 

competent and suhstantial evidence of the licensee's misconduct in 
Tennessee to find that such conduct would constitute grounds for 
discipline in this state under Section 332.321.2(5), RSMo Supp. 
1984. (See Holmes, No. 36466, Slip OPe at 4-5.) The case 
i nct icates the necessary lati tune which must be allowed under 
Section 332.321.2(8) in determining what "grounds" for discipline 
in another state fall within the intendments of this state's 
licensing laws -- for other states use a variety of statutory 
ter~s to describe conduct which is prohibited and the ~ere fact 
that another state may choos.) " ,jescriptive term not also chosen 
by the Missouri legislature ~hould not authorize practice by one 
who is unfit by virtue of his past conduct. As indicated, such 
expansive treatment by interpretation is no longer necessary in an 
original action fot' disc~.pline under the laws of this state where 
it is the meaninlJ to be given to the terms of discipline by our 
leJislature that is at issue, rather than the meaning accorded by 
any other state. 
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under: the provisions of S~ctb)n 327.411, RSfo.1o 1978, Respondent 

Gillum is subjec~ to discipline Eo~ gross negligence under Section 

327.441(2) (d), RSMo lq78~ 

This Commission further conclildes, aside from our find in'J of 

vicarious responsibility under:- statute for the acts and omissions 

of Respondent Duncan, that Respondent Gillu .. n is 'Jui1ty of gross 

neJli~ence in failing to hi~salf review, or assure that someone 

else had reviewed, structural drawing S405.1 at sections 10 and 

11, prior to t>lacintJ or causinrJ to be placed his professional 

eng ineering seal on such drawing, f.or the purr;>0se of assur in'J the 

thoroughness, adequacy and cornpl()tl~ncss I)f the engineering work 

contairted on such structural drawing. (Findings of Fact :1l3-90; 

Conclusions of Law, Section [II, A., 2.g.) Under Section 

327.411.1 RSMo lQ78, Responue'lt Gillu~ consciously and knowingly 

took 'full personal and (Jt"ofessional responsibility for the 

contents of the Hyatt structu~al drawings prepared under his 

direction and supervision. Respondent Gillun, however, failed to 

inquire in any respect .~s to Re!3pondent Duncan's rev ie'wi of such 

.. irawings to gain assurances of the ir completeness and accepta-

bi1ity from an engineering stdndpoint, failed to check for or 

inquire about the existence oc d l1equacy of calculations in the 

proj ec t fi le fo c the des ign wtH'k shown on such Ii t'awing s, fa il ,~<i to 

himself cortduct any meaningful structural drawing review to assuce 

hilTlself of the ,:uality of tl1~ engineerino,J wOt'k and, under the cir-

cu;nstances, c0lJld not and did not have any r.easonable expectation 
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that the design work t"ef1ected on 54:05.1 at sections 10 and 11 

reflected acceptab le eng ineeei ng pragtice. Had Respondent Gi 11 urn 

Inade inquiries of Respondent Dllncan6t causee] the Hyatt project 

file to be checked arJainst the dr,'lwings, he would have discoverf!d 

t ha t no des ign work had been done for the bo)( beam hanger rod 

connections shown on S405.l at sel=tiol"ls 10 and 11. Further 

il"lquiry would have revealed that ejespite this non-design of the 

member and connection at S405.1 sections 10 ano 11, no loads or 

other design information directing the fabricator to perform such 

design work were given. Based upon the preponderance of the 

competent and substantial evidence, we find that these failures on 

the part of Respondent Gillu'n cons-titute a cOl"lscious indifference 

to his ~rofessional duties as engineer of reco~o85 and reflect a 

cavalier attitude toward those prof~ssiona1 responsibilities. 

Such cond uct cons t i tutes gross nl~U 1 igence in the pract ice of 

engineering, under Section 327.441(2) (d), s(~par.:ite and apart from 

Respondent Gilluu's vicarious responsibility for all other 

85Respondent Gi 11 urn is not \Jui 1 ty of incompe tency in the 
pl"e;ctice of engineering under Section 327.441(2) (d). As we have 
found with regard to Respondent Duncan (n. 82), we find that 
because Respondent Gillum is an able and competent engineer, fully 
capable of performing his duties in a skillful. manner, that no 
fi nd i n'J of incompetency can 11e made upon this recorri. The 
evidence indicates that Respondent Gillum's t1eficiencies arise 
from a conscious indifference to and rHsre.;arrj of his responsi­
bilities, rather than any inability o~ infirmity which prevents 
h iln from knowi n'J and apprec i.:i t i ng such res pons ib il ~ t i~s and 
carrying the''l out. Th~ evidence presented by Respondents 
demonstrates that he is not incompetent. 
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(.-
engineering work performed by other~s on the Hyatt project. 

1r. * * 
It is further the c1ecisi·?n of this Commission that Respondent ,- . 

Gillum is subject to discipline fo[" unprofession<11 conciuct i'1 the 

pradtice of engineering under Section 327.44l(3){g) for violating 

and failing to comply with the proviSions of Chapter 327 RSMo. As J 
..,.;; 

we have previously '1oted (Conclusions of Law, S~ction II) the 

structur'3l enyineer ()f t'ecord is a "leader" of the (1esi;Jrl team, J 
responsible for the entire enyinep.~ing project <1S it relates to 

structural desiJn. This is the clear intent of Section 327.411.2, 

RSMo 1Q78, and is reflected in the AlE contr~ct, the ciesign and 

construction syste", u~ilizeO in the Hyatt Regency Hotel proje:=t 

and the custom and pra~tice of th~ engineering profession. By his 

own testimony, Respondent Gillur~ iflsists that he not only failed 

but refused to take the respons iIJ it i ty t'equ i red by sta tute for the 

ent ire e nlJ ineeri ng proj ect. He fa i led to ta ke any re~sonable 

steps to assure the structural integrity of th~ Hyatt project and 

~ven now specifically reject~ any such responsibility imposed by 

the statute. Based upon our finding that th~ statute cle~rly 

imt;)oses this responsibility upon Respondent Gillum, we find that 

he has both violated anli failed to comply with the provisions 

of Section 327.411.2, RSMo 1979, and is therefore subject to 

(Uscipline for unprofessional c l1ndllct ~s provided in Section 

327.44l(3){g), RSMo 197~. (Conclusions of Law, Section I, B.4 

~nd Sect it)n r·r.) 
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FUl."ther, we conclude that Resptitndent Gillu.m, as a competent 

and qualified professional 

his t'esponsibility for the 

engineer<ikknew Ot" should have known of 

entire e~~~neet'in(J project and that, 
,\)L 

regardless of his claim of iynoranceas to the terms of Sec.:ion 

327.411.2, RSMo 1978, or his dis"1reement with what this statute 

states, the weight of the co:npetent anti substantial 09vidence 

persuades us that he was aware of his duty and responsibility for 

all engineering functions on the entire Hyatt project and of the 

architects' reliance upon hirn to take such responsibility and 

carry it out. Respondent Gillum at no time disclaimed' his 

responsibility and took no steps to inform the archit~ct or owner 

of his opinion as to a limited role for design engineers. Indeed, 

he at no time indicated to anyone on the Hyatt project his 

peculiar view of his role and his conduct in all t'cspects 

reflected the understanding of all others involved in that project 

as to his paral1lount and continuin:] responsibility for <1esign. ~"le 

("eject Respondent" Gillu:n' s claim of ignorance as to the 

requirement·s of the statute, the construct ion system and the 

custom and practice for we do not believe Respondent Gillu~ is 

incompe tent or 1 ac ki ng in the ab it i ty to know and unlierstand th.~ 

requirenents imposed upon hil'l. Because Respondent Gi 11 um does not 

claim he was ne')li!)ent, incornpetent or mistaken in any regard, an.-j 

because we find, bascej upon Respondents' evidence, that R.espondent 

Gillum possesses the abi1ilty through education and experience to 

know and understand the ("equirements for the proper practice of 
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engineering, we conclude ~"1at" a fblding of Respondent Gillu1l's 

conscious indifference to, professional duties anj obligations is 

fully supported by the e .. ,,1denc-e in the record. We therefore con-
:?~ .. . -" .. 

elude that .Respondent Gi'llwn has displayed just such a consc ious 

indifference to his professional duties, as '3st.:\!)lished by his 

conduct and all the surrounding cir.cu~stances, and is therefore 

~uilty of gross negligence in the practice of engineering as 

pr.")vijed in Se,~tion 327.441(2)(d), RSt-1o 1978. (Pindings of Prtct 

88-qa, 133: Conclusions of Law, S~ctil)n I, 8.1.: Section II: 

Section III, .1\.2.1). and Secti0n Ut, D., 4-6.) 

* * * 
Finally, it is the decision of this.Comr!lission that 

Resl~ndent Gillu1l is subject to discipline of his licensed status 

for rnisconduct in the practice of ~ngineering unciee se(~tion 

327.441(2)(d), RSMo 1978. Respondent Gillum is vicariously liable 

ann responsible foe the acts of r.tisconduct hereinbefore st,3ted 

with regard to Respondent Duncan and is subject to ,1is,~ipline in 

the sa!'l1e manner' an,1 to the sarne e1(tent as Respondent Duncan for 

such disciplinable acts. (See Conclusions of Law, Section I, 

B.S.) By placin~ his professional engineering seal on the plans 

for the Hyatt pr0ject, Respondent Gillu:n assu:ned full pers0nal and 

peofessional responsibility for: all enrjineerinrj activities 

concerning sucih project, includi~J those of ~is designee as 

~roject en'Jineer, Respondent Duncan. (Pindin'J of Fact 9.) 

Respondent Duncan was i:1entified by Gillurn as the person to w110111 
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inquiries of t~e architects and Duncan's pro-

f~ssiona1 misconduct within the s of such authorization is 

i:nputed to Gill Ull as the person ly responsible therefore. 

To the extent, therefore, that Res nt Duncan has been herein 

found to have committed acts of rnisc61'lduct in the practice of 

eng ineering, Respondent Gill urn is 1 i kewi se g u i1 ty of misconrj uct in 

the practice of engineering and is s~Bject to discipline under 

Section 327.44l(2)(d), RSMo 1978. 
, 

This Commission further concludes, however, aside from 

Respondent Gillum's vicarious responsibility for the rnisconriuct 

of Respondent I)uncan, tl'lat Respondent Gillu:n is guilty of rniscon-

duct in the practice of engineering for his failure to perforl'll the 

required review of the atriurn design when specifically t"equestdd 

to do so by the architect, and for his co~tinuing misrepresenta­

tions to the owner and architect concerning such atrium desi~n 

review thereafter. (Finl1ings of Fact 134-170: Conclusions of La\o/, 

Section IV, 8.) 

As noted, the owner/archit~ct requested that the Respondents 

check the ent ire d'3S if;n of the a tri urn in order to assure tha tit 

was structurally sa fl3 and adequa tl~ly desitJned as a whole. 

Respond'~nt Gillurn was fully aware of this request and took 

personal charge of both the atriu~ roof collapse investigation 

and the atriw~ desi~n review requ3sted by the owner/architect. 

Despite the request 0f the owner, RespJndent Gillu~ undertook no 

desi:)n check or the entire att"ium but only a 11·~si<Jn check uf the 
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atriu'll roof. The owner/archi.tect .:md all others t"elied upon 

Respondent Gill Ulll to chegi~ the clas ieJn of all of the st.eel in the 

tb~~ . all COr)lp:ect lons, and speci fically request3d a tr iul1t, i nclu1 i ng 

review of the atrium walkways. Respondent Gillum w"!s fully aware 

of this reI iance by the Clwner,! archi tect and at all times ind i-

cated that such a complet~ c1esign review was being carried out. 

Respondent Gillu!'1 was the only·person fully aware of what all 

others in his firm were doing with reyard to the atrium roof 

collapse investigation and "!trium design check and repeate~ly 

misrepresentei to the owner/architect the nature of their work 

either by specific misrepresentations of his own or.bY adoptin'J 

the misrepresentations of Respondent Duncal'1. Respondent Gillum 

concealed lIaterial facts which would Ilave ind icated that he was 

not complying with the t"equest of the owner/at"chitect and nevet" 

corrected the obvious misirnpressions given to the owner/architect, 

~lthough he had ample opportunity to do <;0. 

PUl"SUant to out" definition of the statutory term misconduct, 

we find that Respondent Gillum's ;'1isreprosentations and his 

ft"audulent concealment I)f mat,)rial facts constituted the willful 

doi~J of an act with wrongfuL intent. (Conclusions of Law, 

Section r.~.3.) The evidence of Rdspondent Gillurn's misconduct is 

overwhel"ing and he has l)ffered no excuse or ex(>lanation to cast 

doubt upon OUt· Elnding of '1i5 intentional w['rJn,) doin'J in this 
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rega["d. 86 We the~efo~e conclude 

of misconduct in the practice of 

discipline under Section 

RESPONDENT G.e.E. 

Pursuant to our earlier analysi 

I, B.S.), it is the Decision 

G.e.E. International, Inc. is 

~' . . ~,.~~~,.'.r .. . ,!;:::~: .. 
,,\;.\:: 

Gillum is'J u i 1 t Y 

and subj ect to 
~t :;/:: 

1978. 

INC. 

Law, Sect ion 

Respondent 

ly liable and responsible 

for the acts and OI1\issions of its 
(i~X(~ 

ag~!~ts and employees, Dan if.! 1 M. 
':'~i~:~ _ 

Duncan and .Jack D. Gill um, and is th'~efore subject to discipline 

in the same ~anner and to the same extent as Respondents Duncan 

and G ill urn fot' '1ross neg I igence, mi sconduct and unprofess ional 

conduct as hereirybefore stated and set forth. Petitioner has 

the~efore established that cause for discipline exists with re;ard 

86AS with our finding of misconduct ma~1e wit'1 regard to 
Respondent Duncan (n. 83), were we able to find any c0l11petent 
evidence indicating a lack of willfulness or lack of the requi~ite 
wrongful intent on the part of Gillum, we would still be compelled 
to find that Respondent Gillu~ would be guilty of gross negligence 
i:'1 his performance of the atriwn ,1esign review. (Findings of Fact 
134-170: Conclusions of Law, Section IV, 8.) ~lthough Respondents 
have made no acceptable showing of confusion or miscommunication 
be tween Respondent Gillu.-n, Respondent Duncan and Mr. Luth, or 
between any of them and the owner/archi tect, it is' clear t.hat were 
such confusion to exist it would have been as a result of the 
conduct of Respondent Gillum and under circu~stances where his 
lack of attention is inexcusable. Were we to find confusion and 
neglect instead of intentional wrong doing, we would still find a 
violation of a clear professional obligation due to the conscious 
indifference of Respondent Gillum to the requirements irnposed upon 
him by specific agreement and circumstances, 'compounded by his 
~isrepre~entations maoe in concealing the truth. 
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oi'-/iJ I 

to Respo'ndent G. c. E. I'ltj~nailt ional, tnc. ;\nd its licensed status 
"fi;,' I 

pursuant to Section 327 •. f,~1 kSMO 1978. 

ORDER 

It is tfta- deCision 'th-is C()r1\l'ftission that Petition'!r has 

established that cause discip1 ine e,,;ists under Secti.on 
2~ 

J i1. 441, RSMo 1978, to s,ispend or I."evoke the cert if icates of 

registration of RespondeiJrl Daniel M. Duncan and Jack D. Gillum 
I?.p'-~:,: 

and the certificate of ~JthoritY of Respondent G.C.E. 
'~i:; 

':~:~~. 

!-ntarnational, Inc., for)gross nerjtigence,rnisconduct and 

unprofessional conduct in the practice of engineering. 

WHEREFORE, it is the Order of this Commission that, pursuant 

to Section 62t.110, RSMo SUppa 1984, Case No. AR-84-0239 i9 

dismisSed from the docket of this Commission, effective this date. 

SO ORDERED this 15 th day of November, 1985. 
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